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August 28, 1929,

Mr, E, ., Whitworth,
Vehisle Superintendent,
Moter Vehiecle Divieion,
Ariz na Highway Department,
Highway Building,

Phoonix, Arizona.

Dear My. "hitworthi

Referring to the Johnson matter at Nogales, Arizoma,
I have this report and the following conclusions to make:

As mow I reviewed with lMr. Thurman, County Attorney,
at considerable length the faots in this case and the law per-
taining thereto. Our conolusion is that the felony aetion under
Paragraph 108 of the old Penal Code may not be successfully main-
tained, The procedure must be under Sesction 1692 Revised Statutes,
1028, (Motor Vehicle Code), as follows:

"Any person who shall ¢ # # use a false or
fietitious name or address in any application for
the registration of any vehisle or for any renew-

te thereof, or knowing Ba e 46

A violation of the provisions of the code eoited is a
misdemeanor.

The facts of false statement and concealmsnt of material
fact are simply that, with Johnson's Iimowledge and under his direc-
tion and at l!.nlt! tion, the motor number of the oar in ques~
tion was filed off a new unauthorised number imprinted; the
application for registration carried the illegally substituted
number. Ve believe without question Johnson was o under
our statute to the ocommission of this misdemsanor t the mis-
representation as to the lawful motor number and ého concealment
of the alteratiom.

It was proposed to proceed under Paragraph 108, P.C.
1013, being Seotion 48543 Revised Ctatutes, 1926, as follows:

"Every person who procures or
of fers false or f ins nt to be filed,
ste or recorded any publie office within
s state whioh instrument, if » might bde
filed, registered or recorded eny law of
thg state or of the United States, is gullty of
® .

There is no doubt in ouwr mind that an applieation for
the registration of a motor wvehicle required to be filed in a
publie office, to-wit: that of the Vehiocle Division, is an instru-
ment within the meaning of this statute, and that a person filing
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such an instrusent conteining o false statement of & fact material
thereto 1s guilty of felony. This 1e “'g{f'"“‘ by the econelusion
of onr State Supreme Court in Lewis ves. » 266 Pae. 1048-1080:

"The very fast that the state has speeified
an instrument may or shall be filed, registered,
or recorded is evidensce that in its pud .!on
it deems it important smough for the genera so:
of its citizens that & place and a manner be pro-
vided where the existence of the instrument may
be established, and we think that seotion 108,
supra, was passed for the express purpose of pre-
venting the filing or recording of any false ine-
strument no matter vhat its nature, if that in-
strumsnt was of a character which &ho state oon-
sidered important enough to meke the instrument
& public vecord.”

It 1s spparent however, thet our legislature has
llﬂﬂlﬁ in the lMotor Vehiels Code the act of making a false
sta t or the conosalment of a manterial feet in an application
for the registration of a motor vehiols and thereby created an
sxseption upen the gonersal statute sovering the ri of false
instruments, and in so do has reduced the pemalty (]
felony to a misdemeanor in case of false reprosentations
in the applicetion for motor vehicle registretion.

The rule upon this is clear. In 36 Cye. at page 1008,

"On the other hand it is & well settled ruls

:l‘t whare a uhhr p;-hlgr .1 mwlu act

imposes a pena or ng a subsequent
statute e pemalty for the same
offense, latter statute operates by way of sube
stitution and not cumulatively and repeals the for-
mer, and this whether the penalty is increased or
dimintshed; the intention to t two punish-
ments for sams offense not being imputadble to
the leg?slature.

This rule reseived considerstion in tho late case of
Espalin ve. State (Texas), 237 SW 874-275;

"ihen the legislature selects certain acts,
sxisting hru"md by >o ific de 11 t1
an & specific desigsnation
makes such asts mlnubh by & different panalty
from that theretofore applicable, and essentially
uhns-mwm-etth.mortm. susch
od acts are removed from the list or clas~
eation of erimes to which they formerly delong-
¢4 and must thereaf'ter be in that class in which
are placed such new ecet. This is 1llus-
trated by the well-imown rules applissble to laws
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theft

of certain designated property m:ble

ishad different penalties from that app

to theft
horses, eto.

to prosesute

general, such as theft of hogs, cattle,
It would cleerly no longer be proper
or to punish one charged with violating

such law under the general theft statute,"
The converse of the rule, proving the rule, is found in
iOS-!.ll.;

State vs. Graves (N

J.), 157 Pas,

"The appellant was sente to a term in the

tent

of not less than years, and not more
» and fined §500. contends that the

sentence was in exeess of that suthorized by law,
and his contention is based wpon the th that
Seetion 79 of the Compiled Lawe of 1897 (Seetion
1613, Code 1918), which bes the penalty for
ofmlnmna‘hn beon liedly re-

B L T - -
#

» laws of 1 (section
918)

Section “E Supre, provides, in effeet, that

person who

1 Mh.-ﬁullo. or Imowingly

ve, ete., any neat eattle, horse, mule sheep,
goat, ass, Or swine of snother shall be deemed guilty
of a felomy, and shall be pumished imprisorment
for not less than one year nor more 8 years,
::ﬂ e fine of not less then $500 nor more then
» at the discretion of the court.
t‘u 17, ¢. 38, Laws of 1907, provides:
'Any person comvioted of the erime of
wre Javeeny or of the erime of embesslement or
of the orime of felemdéusly reseiving stolen
or property mubor-.tmdby
mo-aihtﬁommmrornh
Cen years 1 the vilus-of the proversy stoten,
years value :
enibessled or rol.uu.mlz mcs.m shall ex=
eoed twenty dollars; and by sonment in
ummmim-mn not more
than three monthe, or by fine not exseed-
3mm«1uﬂ.mwmm
i.?u—nt in the diseretion of the
court mnhoarth’mmnbo
twenty dollars or less.'’

In the case of Wildbwrn v. Territory, 10 NN,
408, 62 Pas. 968, the question now ur Was pre-
sented to the court, and it was held that the law
#Mmmthhommhdwﬂnhvd
1891, ene deing an sot in special form, enacted
for the partioular protestion of live stock, while
the other was a genersl aet defining the punishment
of lareeny asoording to the values of the
property stolen. That cese 1s decisive of this
question and s‘ott:ln it adversely to the contention
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In the cmse of Wilbwrn v. Territory (N.M.) 62 Pac. 968-
971, referred to in the last quoted, the Supreme Court of Hew
lhxiao states:

"Having already given its attention to the pare
ticular subjeet, and providsd for it, the legislature
is reasonably presumed not to intend to alter that
special sion by a subsequent ral enactment
unless that htmu.on is manifested in explicit lan-

or there be somothing whiech shows that the
frtention of the legislaturs had been turned to the
-mm. aet, and that the general one was intended
‘ho special cases within the pmim
m or some in the nature of the general one
it unlikely that an ompuon wer intmdnd
an ﬂyﬂl thl apnul mt. he gene

It is olear thet the speclisl ltatnto, H‘ y Code,
with which we are oonsernsd hcro nbon quatod as exoluding
from the tion of the general dwn quoted, the

cases which have besn provided for by 8 npunl statute.

Mr. Thurman and I prepared forms of complaint dased upon
the facts under nonsideration charging a misdemeanor under the
Eighway Code, lr. Mv-nnm that I write up our conclusions
giunsncm tomaruan m{h. the Attorney (General, which I
am now doing. t the Attorney General will agree
with the omlmlm herein resched, in which event it will be in
order to b.MnMﬁnmnnlm,mm
will proseed with tho prosecution.

Yours very truly,

H. A. ELLIOTT,
HAE/C



